CROSS-EXAMINATION

ASHOK H. DESAI.
“The Constitution is evolving constantly”
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LM (Halsbury’s Law Month-
Hly): We wanted to focus this
interview on the Constitution
of India and wanted to know your
views on what the Constitution will
look like in 2050, a hundred years af-
ter the Republic was formed. In your
view, will the Indian Constitution sur-
vive in its current form until 2050?
Ashok H. Desai: The answer to this
partly lies in looking at what was the
state of the Constitution 50 years ago;
what was expected at that time and
what we find today. The Constitution is
evolving constantly. There has been a
big difference today on the contents of
the law, as also in the nature of the legal
approach. For instance, the Constitution
started off with a modest idea of what
Articles 21 and 14 should be. Article 21
was regarded as ensuring a procedure
for protecting life and liberty as sanc-
tioned by law. There is a very interesting
history behind it. Sir B.N. Rau, one of the
main authors of the Constitution, had
visited America to consult Justice Frank-
furter about the Bill of Rights, including
the due process clause. Frankfurter ad-
vised against it because in his view ‘due
process’ would mean different judges
taking their own view of what was due
and reasonable. The legal issue could
then become subjective and political.
We thereafter adopted the more limited
phrase ‘procedure established by law’.
The Gopalan case, decided in 1950
on that basis makes strange reading to-
day. The Supreme Court then held that
each fundamental right had to be read
as dealing with its own field and the area
of life and liberty was dealt with only by
Article 21. Justice Das gave an instance
that in the middle ages in England, the
cook of the Bishop of Rochester, who
was accused of poisoning the Bishop,
was by law of Parliament, ordered to

be boiled in oil. The judge said that a
Parliament would not pass such a law
today. But if it did, it would be constitu-
tional—the punishment was death and
the procedure was being boiled in oil.
Now over the years, this right has been
enlarged beyond recognition. The court
has adopted the concept of ‘due proce-
dural fairness’ and has gone further to
read into the Article “substantive due
process”. We have gone far beyond the
American concept of “due process of
law”, although the words our Constitu-
tion uses are more limited. Our judges
have interpreted Article 21 far more
broadly than the American Courts.

HLM: Do you think that Article 14 has
been read ‘broadly’ by the Indian
Constitution?

Desai: Article 14, which deals with
Equality, was really thought of as a provi-
sion by which one dealt with discrimina-
tion between two similar classes. Then
in Royappa and Sheity, the Supreme

HLM: Do you think our Constitution
Makers imagined that the Supreme
Court and the High Courts would as-
sume such power?

Desai: The Constitution makers were
aremarkable group. If you read the de-
bates, you find both learning and a wide
range of opinions. But none of them
would have dreamt that the Supreme
Court or the High Courts would assume
these powers and that the fundamental
rights which they were adopting for the
first time in our history would now result
in the Court entering the arena of policy.
So if you look at what changes have
been brought by the Court, one has to
be cautious in envisaging the changes
of the next 50 years.

Look at another area in the Constitu-
tion about the appointment of judges.
[ think the Supreme Court by suc-
cessively interpreting consultation as
concurrence and concurrence as veto
power, then assuming virtually the right
to appoint, then the “consultation” with

“If you look at what changes have been brought by

the Court, one has to be cautious in envisaging the
changes of the next 50 years”

Court laid down that if you treated a
person arbitrarily, you were creating dis-
crimination. This was an inventive leap.
Now the concept of non-discrimination
includes the mandate that the State
must act fairly and reasonably. Just see
the unexpected consequence. It means
that a large number of executive deci-
sions of the government and sometimes
even laws are tested on the touchstone
of what is reasonable. Now the moment
you ask what is reasonable, a policy is-
sue arises. As Hailsham said, two totally
reasonable people might come to op-
posite conclusions.

the Chief Justice becoming enlarged to
three and then a collegium of five, has
adopted an aggressive interpretation
well beyond the strict language of the
Article. We may like the judgments be-
cause we may prefer the judges being
appointed by the collegium rather than
the executive, but one cannot dispute
that here is an interpretation which was
never contemplated.

HLM: What are you views on the
theory of original intent?

Desai: As you recall, in America,
there is a whole theory of original intent.
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Judges like Scalia and Thomas are very
keen they must find the intention of
the Constitution Makers at the time it
was enacted. It is quite interesting that
they enthusiastically cite Dr. Johnson’s
dictionary, as this is how English was
understood when the US Constitution
was crafted. We have thankfully reject-
ed that view because it would put the
dead hand of the past, on the modern

of its directions.

Some issues relate to our court sys-
tem. The basic function of the Supreme
Court is interpreting the Constitution.
Although Article 136 permits special
appeals and Article 32 is for breach
of any fundamental right and enables
citizens to approach the Court directly, it
was never envisaged as one more court
of appeal. Today, the Supreme Court

“In America, there is a whole theory of original
intent...we have thankfully rejected that view
because it would put the dead hand of the past, on

the modern generation. We have accepted the idea
that the Constitution can be changed by judicial
interpretation to meet the needs of the hour”

generation. We have accepted the idea
that the Constitution can be changed by
judicial interpretation to meet the needs
of the hour.

Another significant change is the con-
cept of Public Interest Litigation. It is a
result of greater assertion of fundamen-
tal rights. People turn to courts when
the other institutions do not perform.
When the other organs of the State fail to
discharge their constitutional obligations
or they are indifferent to constitutional
objectives of rendering social, economic
and political justice, people turn to
courts. The judiciary through PILs has
made significant pronouncements on a
wide range of areas such as prisoners’
rights, the police, child labour, bonded
labour, environment, accountability,
politics and elections, human rights and
judiciary. The judiciary has exercised its
judicial powers, to give effect to its per-
ception of the constitutional mandate.
Even if it occasionally assumed the role
of a policy maker, legislator and even a
monitor to oversee the implementation

is taking on the burden of one more
appellate body about rent, company
disputes and a range of cases, which
do not raise any constitutional issue nor
have the essential element of Article136
about it. A substantial amount of work
in the Supreme Court has, is not related
to Article136.

HLM: Are we in danger of having too
many bodies of laws? Are there too
many laws about too many things?
Look at the number of laws that a law-
yer has to be familiar with, and judges
have no time to educate themselves.

Desai: You have raised a very basic
problem about our system of courts.
Apart from direct taxes, most benches
and really lawyers are generalists in an
erawhere laws are becoming more and
more specialised. In England the Human
Rights Act of 1998 was not brought into
force for two years so that practitioners
and judges would get familiar with it.
In India, not only do the laws multiply
but the lawyers and judges have no
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time or the opportunity to study them
in any depth. One approach would be
more specialised benches. As a lawyer,
if certain types of matters come to me,
say a complicated direct tax matter, | am
modest enough to say that it is not my
cup of tea (although with a little effort I
can perhaps argue the matter!). I think it
much fairer for my client to go to a per-
son who specialises in that area. But if [
become ajudge, [ canlay down the final
law on the subject. The other day [ was
at a patent conference held between
Indian lawyers and American lawyers.
The American lawyers were very keen
to find out what is the specialisation
in High Courts in patent matters. They
were quite taken aback when I men-
tioned that there was no such specialisa-
tion and any judge on the original side
could take a patent case. Now frankly,
every judge is not equally familiar with
patent law, trademark law or for that
matter, with criminal law or tax law. I
am a great believer that there should be
specialised benches in each court, just
as today you have tax benches.

HLM: So are you saying that there are
contradictory judgments?

Desai: [ am afraid so. The American
courts of appeal adopt a system of self
restraint, where a case is decided on
the narrowest possible point. If the
Court can decide it on that point, the
judges would not expound the law on
the whole field or the other issues. Our
courts seem to deal with every possible
issue which arises, some of which may
not have arisen in the lower courts. I
do not appreciate the system in our
Supreme Court, with litigants filing af-
fidavits in appeals. An appeal is to be
argued on the record before the High
Court. You do not file another affidavit,
where the ingenuity of our appellate



CROSS-EXAMINATION

lawyer would bring in many new points.
The respondent replies to it and the bat-
tle then moves from what was argued
in the High Court to some different area.
Our judges don’t sit en banc (all alto-
gether). So we virtually have 12 Supreme
Courts. As a member of the Bar [ must
also share the blame. The judges do
not receive the assistance from the Bar,
which they are entitled to. In England, it
is regarded as unprofessional not to do
full research and place the relevant case
law on the subject.

I have one unorthodox suggestion;
it would be a good idea for judges to
write the judgments in hand. In the
Indo British Forum, I asked the judges
of the House of Lords on the subject. I
was very surprised when Templeman

Court judges receive more than seventy
briefs over the weekend. They have to
work very hard since their weekend
is spent ploughing through 70 special
leave petitions. They have to satisfy their
conscience that injustice is not done.
Further, it must be compulsory in
my view for the parties to give skeletal
arguments at least a week in advance
and coupled with a rule that the skeletal
argument should not exceed more than,
say, five pages. The Supreme Court
must ultimately deal with some specific
issues of law. Today lawyers go on de-
veloping points as they are on their feet
hoping something might strike home.
As a result of this burden, the brother
judges do not have time to scrutinise
the details of the lead judgments with

“The greatest problem of our system is the fact that
the judges are over-burdened...CJ Venkatachalliah

used to say that he did not know what bonded
labour was until he became a Supreme Court judge”

said that the judicial work of the House
was then being done by ten judges,
who shared three stenographers. Most
of them wrote their judgments by hand,
excepting Goff, who typed directly on to
his computer.

HLM: What are the greatest chal-
lenges faced by our courts today?
Desai: The greatest problem of our
system is the fact that the judges are
over-burdened. We have an inverted
pyramid of work. The higher you are
elevated the greater is the burden you
carry as a judge. CJ Venkatachalliah
used to say that he did not know what
bonded labour was until he became
a Supreme Court judge. You will be
astonished to learn that our Supreme

which they concur. If you read books
on the U.S. Supreme Court, which are
now being published, including “The
Brethren”, the judges discuss sentences
in each other’s judgments because
they were going to lay down the law;
our judges do not have that time. They

agree on the result, but they leave it to
the brother judge to write the reasoning.
And that explains an interesting facet
of the great craftsmanship of Justice
Bhagwati. [ will give you two instances,
Oneis Shetty’s case, which 1 had argued.
He laid down law on arbitrariness but he
dismissed the petition. Now what hap-
pened was that the judges had agreed
that my petition should be dismissed
but left the reasoning to Bhagwati. In
the process, he laid down what has now
become the settled law on arbitrariness
and then denied the relief on a collat-
eral point. Similarly, there is a decision
in Khudiram, where he laid down the
law regarding ‘preventive detention’.
But at the end of it, the learned judge
held that these safeguards had not been
not violated in the case, and therefore
dismissed this petition.

Since I am a member of the legal
profession, one must be self-critical, but
I must add that despite all the problems
and occasional hiccups, the public have
great confidence in the judiciary. This
high public esteem is partly due to the
enfeeblement of other institutions and
partly because of the perception that
the court is responding to the “the felt
necessities of time”. The executive may
complain of “the imperial judiciary”,
but the public at large regards it to have

stood the test of time. [
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