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A Civil Way to Bell The Cat

The Needle'sEye l

CHAITANYA KALBAG

launch of the Goods and Services Tax

(GST), Prime Minister Narendra Modi

held an informal meeting with a group
of senior bureaucratsat which,according to
a government press release, he exhorted
them to rise above the “administrative
mechanismsof earliercenturies”. He urged
them to seize the opportunity to transform
thelivesof one-sixthof humanity,

Less than a week later, 65 retired
Secretaries wroteanopen letter to theprime
minister expressing distress over rising in-
tolerance, vigilantism, and hyper-national-
ism. “A sense of deep disquiet at what has
been happening in India has prompted us to
write this open letter to chronicle our reser-
vations and misgivings about recent deve
opments in the body politic,” they said.

Afewdayslater, and just ten days before the
launch of GST, the government carried out
another of its periodic reshuffles of senijor
bureaucrats, with 17 new appointments,

Last Saturday I heard Finance Minister
Arun Jaitley claim that the generation of il-
legal cash has been made much more diffi-
cult by demonetization and the GST “For 70
years Indian democracy has completely
been funded by invisible money,” he said.
“Elected representatives, governments, po-
litical parties, parliaments, and I must say
even the Election Commission completely
failed in checkingit.”

Ringing words. But how many corrupt
politicians have been prosecuted and how
many corruptofficials jailed over the past 38
months? Theday before Jaitley spoke, Iread
anews report that Chinese authorities had
punished more than 210,000 corrupt officials
inthefirst half of 2017,

InIndia, though, weseemanxious todistin-
guish between ‘deliberate’ and ‘inadvertent’
corruption, between bona fideand malafide
intentions, and between premeditated and
involuntary dishonesty Even if weare hon-
est, we do not enjoy standing out. It is easier
toswim with the current than against it.

Jaitley himself has spoken more than once
about the anomalies in the Prevention of
Corruption Act of 1988, which he notes pre-
dates econamic liberalization. Last October
he said the PCA's failure to distinguish be-
tween erroneous and corrupt decisions had
hampered the ability of public-sector banks
toresolve the bad-loan crisis that was crush-
ing their balance sheets. Although I do not

In early June, a few weeks before the

see how you can be erroneous - in the face of

i ial details-about ‘ever-
greening’ bad loansthatareclearlynot going
to be repaid, ever: In March, Jaitley said the
government is determined to punish bad
borrowers who are gaming the bankingsys-
tem, but the PCA needed to beamended first.
"Ihelieveonceﬂmeamendmmtsa.remach.
bankers and public servants in positions of
decislonmakingwﬂlbesmﬁcienﬂympow-
ered without fear of consequences, in rela-
tion to honest decisions they take in normal
commercial matters,” he said.

Let’s see how our governments have fared
on re-defining corruption. The Prevention
of Corruption(Amendment)Billof 2013has
been going through several changes, It has
been referred to a Standing Committee, the
Law Commission, and then a Select
Committee of the Rajya Sabha. The Modi
government itself has proposed amend-
ments in 2014 and 2015. Now, based on the
Select Committee’s August 2016 recommen-

_ TIME FOR A CHANGE
InMarch, Jaitley said govt
is determined to punish bad
borrowers who are gaming the

banking system, but the PCA
needed to be amended first

dations, the bill is finally on the calendar of
ent’s monsoon session.

If it is passed, the amended act will make
some important distinctions. Many people
feel it will raise the threshold for prosecu-
tion to an unattainable height and water
downsomeof themore stringent provisions
of the 1988 Act. It will also add bribe-giving

asacrime, although hairs are split between.

‘coercive’ bribe-giving (as when a poor man

is forced to bribe a municipal official for a
water tap)and a ‘collusive’ bribe (as when a
company bribes a government official for a
licence oran undue favour). In an odd twist,
the Bill says a publie servant will not be
deemed takinga bribe, orto have committed
an offence if he “does not perform public
function or activity dishonestly”. As they
say in American English, gofigure.

Inaddition, theamendment now says prior
approval from an “appropriate authority”,
which was needed so far by, say, the Central
Bureau of Investigation to prosecute a cor-
ruptofficial, willalsonow be required foran
investigation. This is bound to tamp down
thezeal of the CBlor special courts. The ‘au-
thority' isthe Lokpal at the centre, who does
notexistsofar, or thestatelevel Lokayuktas,
mostof whom donot exist either.

Importantly, thebill deletes Section 13(1Xd)
(iii) of the original act which defines as an
offence of criminal misconduct when an
individual “while holding office as a public
servant, obtainsfor any personany valuable
thing or pecuniary advantage without any
publicinterest”.

These caveats have been extended to for-
mer officials, But they will not shield H.C.
Gupta, the former Coal Secretary, who was
convicted to two years in prison by a special
CBI judge for irregularities in allocating a
coal block in Madhya Pradesh in 2008, The
former [AS official, who is out on bail and
has appealed his sentencing, faces prosecu-
tion in 10 more coal-block cases, each one

i separately in thesame CBlcourt.

The CBI also charged Gupta's predecessor
PC. Parakh in the coal scam case but found
no evidence of wrongdoing against him.

o Parakh, who has written two books on the

scandal that engulfed the UPA government,

. toldme the PCA's definition of ‘public inter-

est’ was subjective. He said Gupta had an
unblemished record and the government
muststand by honest civil servants. “Prime
Minster Modishould take lessons from how
Sardar Patel won (the) confidence and good-
willof thecivil service.”

Anil Swarup, whoas Coal Secretary super-
vised three rounds of transparent auctions
of coal blocks under the Modi government
said Gupta’s conviction has had a chilling
effect on senior officials. “People are refus-
ing to commit themselves on the file, espe-
cially where there is a financial implica-
tion...What they are doing is, they note on
thefile: “These are the facts of the case, you
take a call’ and pass the buck to the minis-
ter;” said Swarup, who was moved td School
Education last November: Swarup said the
Gupta case showed there was no statute of
limitations for retired officials. “Some peo-
ple are congenitally honest, but they will
cease to be efficient. Imagine a country
where the bureaucrats are either dishonest
andefficient, ordishonestand inefficient, or
honestand inefficient,” he told me. “Instead
of houndingeverybody, make anexampleof
somebody who is actually dishonest. Take
themtothecleaners.” Very civilly put.
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